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THE CABINET.— I. 

A CONSTBUCTIVE DEPARTMENT OF JUSTICE 



BY THE EDITOE 

" May I take this occasion to say that the Administration 
earnestly desires to co-operate with and to promote all 
business conducted in harmony with law; and that, without 
abating the insistence that the statutes must be obeyed, it 
will always welcome opportunity to aid in bringing about 
whatever adjustments are necessary for the re-establishment 
of lawful conditions without litigation." 

Attorney-General James C. McReynolds gave the key- 
note of the policy of the Department of Justice in these few 
words addressed to the vice-president of the American Tele- 
phone and Telegraph Company, on December 19, 1913. It 
marked a change in the attitude of the Government toward 
all corporations. In a sense, it was a reversal of the practice 
inaugurated by President Roosevelt and pursued by At- 
torney-General Wickersham, of enforcing litigation which 
imposed inordinate expense upon both the Treasury of the 
United States and the various companies concerned. It 
opened the way for i ' settlement out of court ' 9 upon a basis 
which should achieve obedience to law without involving the 
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Government in agreements of any kind or fettering subse- 
quent administrations. It was designed, in a word, to be 
both effective and constructive — and so, in fact, it is proving, 
to a degree so inadequately appreciated by the public that 
we begin in this number of the Review the publication of a 
comprehensive summary of the work done, in progress, and 
in contemplation. 

When Mr. Wilson was assembling the members of his 
Cabinet, we expressed the opinion that his most difficult task 
was the selection of an Attorney-General. Mr. Wicker- 
sham had proved himself a most efficient administrator as 
well as a great lawyer. His record, indeed, to our mind, 
has hardly been surpassed in the history of the Department. 
Clearly, experience no less than ability was a requisite 
qualification of a successor who might not easily be dwarfed 
by comparison. Equally essential to indispensable public 
favor was known freedom from previous corporate alliances. 
Fortunately, none appreciated more keenly than the Presi- 
dent-elect the power of an Attorney-General, in the excep- 
tional circumstances, to make or break an administration, 
and he canvassed the country assiduously. A seemingly 
ideal choice was Mr. Frederick N. Judson of St, Louis, but 
advancing years weighed against the likelihood that he 
would be able to withstand the physical strain, and Mr. 
McReynolds was chosen. No Cabinet appointment, barring 
possibly that of Mr. Lane, was received more approvingly, 
and even Mr. Garrison's striking success in a more popular 
Department can hardly be considered more notable — a fact 
which must be as gratifying to the President to contemplate 
as it is to the commentator to record. 

We have already presented Mr. McReynolds 's golden rule 
of practice. His general theory can be stated most succinctly 
in his own words. 

" There are," he declares, " only three alternatives in 
dealing with monopoly: its regulation, somewhat as we 
regulate railroads; government ownership; or suppression 
by means of the existing laws. The idea of regulation, in- 
eluding the fixing of prices, strikes me as entirely imprac- 
ticable. Nor do I believe that we are ready for government 
ownership of production and distribution. There remains 
only the remedy furnished by the Sherman law. I do not 
believe in monopoly; I do not regard it as inevitable or 
beneficent. It is essentially wicked. And I firmly believe 
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that the Sherman law, energetically enforced, can end 
monopoly. 

" Despite much recent discussion, I still believe in the com- 
petitive system. Those who say that competition, under 
present conditions, is impossible, have not sufficiently ob- 
served the facts. Even in railroads — in which competition, 
for all our Sherman law, is said to be impossible — it does 
exist. Every part of the country that has more than one 
railroad has good service ; every part that has only one road 
has bad service. And those who rail at the Sherman law 
should remember what service it has rendered. Had it not 
been for that law, unquestionably all our railroads would 
have gone under a single ownership." 

This declaration of purpose to achieve genuine compe- 
tition was not novel. It had already been voiced in charac- 
teristically felicitous phrase by President Wilson, who said 
in his speech accepting the nomination : 

What we are seeking is not destruction of any kind, nor the disruption 
of any sound or honest thing, but merely the rule of right and of the 
common advantage. I am happy to say that a new spirit has begun to 
show itself in the last year or two among influential men of business, 
and, what is perhaps even more significant, among the lawyers who are 
their expert advisers; and that this spirit has displayed itself very notably 
in the last few months in an effort to return, in some degree, at any rate, 
to the practices of genuine competition. Only a very little while ago our 
men of business were united in resisting every proposal of change and 
reform as an attack on business, an embarrassment to all large enter- 
prise, an intimation that settled ideas of property were to be set aside 
and a new and strange order of things created out of hand. While 
they thought in that way progress seemed impossible without hot contest 
and a bitter clash between interests, almost a war of classes. Common 
counsel seemed all but hopeless, because some of the chief parties in 
interest would not take part — seemed even to resent discussion as a mani- 
festation of hostility toward themselves. They talked constantly about 
vested interests and were very hot. 

It is a happy omen that their attitude has changed. They see that 
what is right can hurt no man; that a new adjustment of interests is 
inevitable and desirable, is in the interest of everybody; that their own 
honor, their own intelligence, their own practical comprehension of affairs 
is involved.^ They are beginning to adjust their business to the new stand- 
ards. Their hand is no longer against the Nation; they are part of it, 
their interests^ are bound up with its interests. This is not true of all 
of them, but it is true of enough of them to show what the new age is 
to be, and how the anxieties of statesmen are to be eased, if the light that 
is dawning broadens into day. 

In succeeding numbers of this Eeview we shall set forth 
the facts which seem to justify the conclusion that the At- 
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torney- General has put into successful and beneficial prac- 
tice the theory enunciated by the President and himself. 

Meanwhile, as a foreword for the information of the many 
who scarcely comprehend the magnitude of the work in 
progress, we would direct passing attention to the tasks 
which devolve upon what has been aptly designated as " the 
greatest law-office in the world." 

The office of Attorney-General was one of the four origi- 
nal Cabinet offices created by the first Congress in 1789. 
The Department of Justice, however, was not established 
until 1870 ; hence for a period of eighty years the Attorney- 
General, although a recognized member of the Cabinet, was 
not the head of any executive department. Nor did he 
during this period enjoy quite the same standing either as 
to salary or official position as the Cabinet members who 
were heads of departments, and his proper rank as fourth 
in the Cabinet was not fixed until the passage of the Act 
of January 19, 1886, which provides that in case of the re- 
moval, death, resignation, or disability of both the Presi- 
dent and Vice-President, the duties of the President shall 
be performed by one of the members of the Cabinet in the 
order therein specified, the Attorney-General being the 
fourth member named. 

The duties of the Attorney-General as prescribed by the 
Judiciary Act which created the office were purely legal, 
consisting merely of representing the Government of the 
United States in the Supreme Court and rendering opinions 
on questions of law when required by the President of the 
United States or requested by the heads of any of the ex- 
ecutive departments. He does not appear to have had much 
to do at the outset, it being of record that he had no business 
to transact before the Supreme Court at its first two ses- 
sions. It was for this reason, doubtless, that his salary 
was originally fixed at a smaller amount than that of other 
Cabinet" officers ; for, with his official duties so light, it was 
thought that he could and would engage in the private prac- 
tice of the law, and that the prestige of the office would 
render it attractive even though the compensation were 
small. 

"With the establishment of the Department of Justice in 
1870 the duties of the Attorney-General ceased to be of a 
purely learal nature and became to a ^reat extent executive. 

The principal officers of the Department of Justice under 
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the Attorney- General are: the Solicitor-General, the As- 
sistant to the Attorney-General, and eight Assistant Attor- 
neys-General, including the Assistant Attorneys-General 
for the Interior and Post-Office Departments; the Solicitor 
for the Department of State ; the Solicitor of the Treasury ; 
the Solicitor of Internal Eevenue ; the Solicitor for the De- 
partment of Commerce; and the Solicitor for the Depart- 
ment of Labor. The legal and clerical force of the Depart- 
ment of Justice in Washington now numbers approximately 
345 persons. 

Outside of Washington there are the United States At- 
torneys and the United States Marshals, one in each of the 
eighty-six judicial districts in which the United States and 
Territories are divided; and the officials and employees of 
the three Federal penitentiaries at Atlanta (Georgia), Leav- 
enworth (Kansas), and McNeil Island (Washington). These 
are all subordinates of the Attorney-General. 

The total number of persons connected with the Depart- 
ment of Justice, including court officials and employees, is 
about 7,500, the total number of appointments made by or 
upon the recommendation of the Attorney-General being 
2,067. 

Generally speaking, the Attorney-General is charged by 
law with responsibility for the conduct of all legal proceed- 
ings involving the interests of the United States. His ad- 
ministrative duties, however, have now become so varied, 
extensive, and exacting that he can directly participate in 
the trial and argument of the most important cases only; 
and even in these he does not usually take part until they 
reach the Supreme Court, it being the special duty of the 
various United States District Attorneys to represent the 
Government in the lower courts. Of course, there are excep- 
tions to this rule. Last fall the present Attorney- General 
appeared for the Government in the argument of the Har- 
vester Trust Case at St. Paul, Minnesota, 

During the last fiscal year there were instituted in the 
District Courts 3,752 civil and 16,753 criminal cases in which 
the United States was a party. The civil cases consisted 
principally of suits for injunctions to prevent violations of 
laws of the United States and to protect the property in- 
terests of the United States, and of suits for penalties and 
forfeitures under the Customs, Internal Eevenue, Post 
Office, Safety- Appliance, Twenty-eight Hour, Hours of Ser- 
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vice, Land and Timber Trespass, and Pure Food and Drug 
laws. The criminal cases consisted principally of prosecu- 
tions for violations of the Customs, Internal Revenue, Post 
Office, National Banking, Land and Timber Trespass, Pure 
Food and Drug, Meat Inspection, and Interstate Commerce 
laws. During the same year there was realized from judg- 
ments in favor of the United States, $441,350.05; from old 
judgments, compromises, etc., $407,671; from fines, forfeit- 
ures, and penalties, $689,276.05, and from collections through 
the office of the Solicitor of the Treasury, in compromises of 
claims not in suit, $740,334.41; making the total collections 
for the year from these sources, $2,278,631.51. 

The preparation of briefs and arguments in the Supreme 
Court in cases in which the United States is a party is, of 
course, one of the most onerous and delicate duties of the 
Department, since cases which have reached the highest 
court usually involve important principles or great material 
interests. 

During the October Term, 1912, of the Supreme Court 
there were one hundred and forty-three cases disposed 
of in which the United States had an interest. Thirty of 
these cases were appealed by the United States and one 
hundred and ten by the other side, and three were certified 
by lower courts. Each of these cases required the prepara- 
tion of briefs, motions, etc., and most of them were argued 
orally. Of the thirty cases appealed by the United States, 
thirteen were decided in its favor and eight against it, one 
was decided partly in its favor and partly against it, four 
were dismissed by it, one was dismissed by the court for 
want of jurisdiction, two were modified and affirmed, and one 
was a denial of a petition for writ of certiorari. Of the one 
hundred and ten cases which the other side appealed, fifty- 
six were determined in favor of the United States and five 
against it, three were modified and affirmed, seventeen were 
dismissed by the appellants, seven were dismissed by the 
court, three were docketed and dismissed, seventeen were 
denials of petitions for writs of certiorari, two were denials 
of applications for writs of error, and three were decisions 
in favor of the United States on questions certified by the 
lower courts. 

During the current term (October Term, 1913) of the 
Supreme Court, one hundred and eighty cases have been 
docketed in which the United States was a party or had a 
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substantial interest. Of these, eighty-six have thus far been 
disposed of. 

Among the important cases argued at the current term of 
the Supreme Court are the Bleached Flour Cases, involving 
the question whether it is a violation of the Pure Food Law 
to use poisonous substances, in harmless quantities, in the 
manufacture of artificial food; the Pipe Line Cases, involv- 
ing the question whether Congress has the power to declare 
privately owned pipe lines to be common carriers and to 
compel them to transport oil for all alike ; the cases involving 
the constitutionality, under the Fifteenth Amendment to the 
Constitution, of the so-called " Grandfather Clause " of the 
Oklahoma Constitution; and the Lumber Trust Cases, in- 
volving the legality under the Anti-Trust Act of combina- 
tions of retail dealers for the purpose of preventing con- 
sumers from buying directly from manufacturers and whole- 
sale dealers. 

The duty of rendering legal opinions to the President and 
the heads of the Departments, prescribed by the Judiciary 
Act creating the office, is still one of the most important 
which the Attorney-General has to perform. The prepara- 
tion of these opinions requires great care and research, as 
they cover every branch of the law and often constitute the 
basis of governmental action of far-reaching consequences. 
Sixty-five such opinions were rendered last year. The 
opinions of the Attorney-General, from the beginning of the 
Government, have been carefully compiled, and now com- 
prise more than thirty printed volumes. 

In addition to these formal opinions, it is the duty of 
the Attorney-General to pass upon the titles to all lands 
purchased by the United States. Last year two hundred 
and thirty-one such opinions were rendered, the estimated 
value of the lands involved being $3,000,000. 

The enforcement of the Anti-Trust law has perhaps as 
great a public interest at this time as any other work of 
the department. It is the policy of the department to in- 
vestigate every substantial complaint of alleged violations 
of this law, whether made by public authorities or by re- 
sponsible private citizens, and to authorize prosecutions, of 
course, in all cases where the investigation shows the com- 
plaint to be well founded. 

One hundred and sixty-four proceedings have been insti- 
tuted by the United States under this law since its enact- 



808 THE NORTH AMERICAN REVIEW 

ment. Among these were the suits against the Standard 
Oil, Tobacco, Coal, United States Steel, Harvester, Union 
Pacific-Southern Pacific, and other large companies. There 
are forty-four such proceedings pending at the present time. 
Of the more recent proceedings, the suits against the an- 
thracite coal-carrying railroads are of great interest and 
importance. Three such suits have been filed against as 
many railroads, charging in substance that by means of ac- 
quisition of coal-lands, rebates, and discriminations, they 
have acquired a practical monopoly of the production and 
sale of coal from mines along their respective lines. These 
suits also are based to some extent upon the Commodities 
Clause of the Act to Regulate Commerce, which prohibits 
a common carrier from transporting any article or com- 
modity which it owns or in which it has any interest. 

Another very important branch of the work of the De- 
partment of Justice consists of suits and other matters re- 
lating to the public lands and water rights of the United 
States. At the beginning of the present fiscal year there 
were pending in the courts approximately six hundred and 
seventy-four civil and two hundred and fifteen criminal 
cases involving public lands, the majority of them being 
suits to cancel patents fraudulently obtained and prosecu- 
tions for timber trespassing and illegal fencing. 

Among the more important of these litigations are the 
Oregon and California Railroad Land Grant cases. The 
principal suit in this series is against the railroad, and 
involves all of the lands granted by the Acts of July 25, 
1866, and May 4, 1870, which were still held by the railroad 
at the time of the institution of the suit, amounting approxi- 
mately to two million three hundred thousand acres, of the 
estimated value of $50,000,000. In addition, forty-five 
suits have been brought against persons who have pur- 
chased certain of the lands granted by the above-mentioned 
Acts in violation of the restrictions imposed. These suits 
involve about three hundred and ninety thousand acres, of 
the estimated value of $15,000,000. The object of all these 
suits is to enforce a forfeiture to the United States of the 
lands involved, on the ground that the conditions of the 
grant have been violated. 

There are pending also a number of suits looking to the 
preservation of oil lands for the use of the navy. Experts 
having concluded that petroleum constitutes a very valua- 



DEPARTMENT OF JUSTICE 809 

He fuel for naval purposes, on September 27, 1909, and on 
several later dates, but prior to the Act of June 25, 1910, 
expressly giving him authority to make withdrawals of pub- 
lic lands, the President promulgated executive orders re- 
serving immense areas of public oil lands in California, 
Wyoming, and other States from entry under the Public 
Land laws. These orders were not generally observed, and 
it appearing that some of the most valuable of the oil lands 
sought to be reserved had been and were being entered 
upon and claimed by individuals and corporations under 
the Mining and Public Land laws, three suits were insti- 
tuted against operators in California, and a fourth in Wy- 
oming, and others are in prospect. The suit in Wyoming, 
being free from disputes of fact and other complications, 
was selected for the purpose of securing the prompt de- 
termination of the question of the President's authority to 
make the withdrawals. The Government having lost in the 
District Court, the case was appealed to the Circuit Court 
of Appeals, which certified the principal question to the 
Supreme Court, where the case has been argued. 

The Department is also charged with the important and 
laborious duty of defending suits against the United States 
in the Court of Claims. This litigation originates principally 
in the numerous contracts made by the different depart- 
ments and bureaus of the Federal Government ; for example, 
contracts for the building of battle-ships, cruisers, and 
other vessels, for the erection of public buildings, for the 
dredging and improvement of rivers and harbors, for army 
supplies, for carrying mails, for carrying on the operations 
of the Eeclamation Service, etc. It also includes suits on 
claims growing out of the so-called " Boxer Outbreak " in 
China in 1900, claims for Indian depredations, and the so- 
called French Spoliation Claims. During the fiscal year 
1913 there were nineteen hundred and sixty-four cases of 
all kinds filed against the Government in this court, the 
total amount of the claims being $20,164,288.16 ; and fifteen 
hundred and forty-three cases, involving $14,689,427.73, 
were disposed of, the total amount awarded claimants being 
but $704,464.65. 

The settlement of the French Spoliation Claims has been 
dragged out over many years. However, of the two thousand 
nine hundred and twenty-three such cases pending in April, 
1913, two thousand six hundred and twenty-six have since 



810 THE NORTH AMERICAN REVIEW 

been disposed of either by trial or on motions to dismiss for 
failure of claimants to prosecute. The remaining two hun- 
dred and ninety-seven cases will be concluded by the fall. 

Of all classes of cases in the Court of Claims, seven 
thousand have been disposed of since April, 1913, either by 
trial on the merits or upon motions to dismiss for failure 
of the claimants to prosecute. 

An exceedingly important branch of the work of the De- 
partment is that of representing the United States in pro- 
ceedings and litigations involving the customs before the 
Board of General Appraisers and the United States Court 
of Customs Appeals. Under the customs laws an importer 
who is dissatisfied with the decision of the Collector of Cus- 
toms with respect to the duty on merchandise imported by 
him may file a written protest, which will entitle him to a 
hearing upon the law and facts before the Board of General 
Appraisers which sits at the Port of New York and may 
take testimony at the ports of Boston, Philadelphia, Balti- 
more, Chicago, St. Louis, San Francisco, St. Paul, New Or- 
leans, Los Angeles, Portland (Oregon), and Seattle. Dur- 
ing the last fiscal year two thousand nine hundred and 
thirty-four hearings were he]d by the Board of Appraisers 
at New York City, and sixty-five hearings at other ports, 
and the total number of protests disposed of during the 
year was ninety-eight thousand four hundred and eighty- 
three. From the decision of the Board of General Ap- 
praisers an appeal may be taken to the United States Court 
of Customs Appeals. During the fiscal year 1913 two hun- 
dred and forty-seven cases were decided by that court, the 
Government being successful in one hundred and fifty-seven 
and the importers in ninety. 

The Assistant Attorneys-General for the Interior and 
Post Office Departments and the Solicitors for the Depart- 
ments of State, Treasury, Commerce, and Labor occupy a 
somewhat anomalous position. Although nominally a part 
of the force of the Department of Justice and subordinates 
of the Attorney-General, they have their offices in the several 
departments to which they are accredited. In fact, they are 
legal aids to the other Cabinet officers. Since their work 
for the most part is carried on independently of the Depart- 
ment of Justice, it would be outside the scope of this article 
to describe their duties further than to say that in general 
they pass upon questions arising in their respective depart- 
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merits in respect of which it would not be appropriate, ac- 
cording to practice and usage, to request the opinion of the 
Attorney-General. 

Another branch of litigation in which the Department has 
to take part involves the Indian lands. From time to time 
the Government of the United States has allotted lands to 
the Indians, and for their protection restrictions were im- 
posed as to sales and conveyances by them. In many in- 
stances, however, the Indians have been prevailed upon to 
make conveyances of lands allotted to them upon very dis- 
advantageous terms. Acting in a sense as their guardian, 
the Government has instituted thousands of suits to set 
aside such conveyances. By the provisions of an Act ap- 
proved March 3, 1893, United States District Attorneys are 
required to represent the interests of Indians in all suits at 
law or in equity, except, of course, proceedings against the 
United States, and many suits have been prosecuted on be- 
half of the Indians to recover rentals and royalties on their 
leased lands, to protect their water rights, etc. 

Coming now to the purely administrative functions of the 
Attorney-General, one of the most important is the super- 
vision and control of the affairs of the United States peni- 
tentiaries at Atlanta (Georgia), Leavenworth (Kansas), Mc- 
Neil Island (Washington), and of the jails and reform schools 
of the District of Columbia, and of the maintenance and sup- 
port of the United States prisoners throughout the country. 
Among other things, this involves the letting of contracts for 
furnishing supplies, building materials, and for construction 
work at the three Federal penitentiaries, and the prescribing 
of the rules of discipline in those institutions. The cost of 
maintaining these institutions during the fiscal year 1913 
was $500,238.34. 

The number of Federal prisoners confined in the United 
States penitentiaries, the Government Hospital for the In- 
sane, the National Training School for Boys, and State in- 
stitutions (other than county jails), on June 30, 1913, was 
2,937. Besides these there are many Federal prisoners, the 
estimated daily number in confinement being about 25,000, 
sentenced to county jails for periods varying from one to 
six months for minor infractions of the Federal laws. 

Under the Act of June 25, 1910, known as the Federal 
Parole Law, all United States prisoners sentenced to a term 
of more than one year may apply for a parole after the ex- 
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piration of one-third of that term ; and the Attorney-General 
is charged with the duty of prescribing rules and regula- 
tions governing the parole of prisoners and for the general 
administration of the system. A Board of Parole has been 
organized for each penitentiary and consists of the Superin- 
tendent of Prisons and the warden and physician of the par- 
ticular institution. Applications for parole are first heard 
and considered by this Board. If the Board makes a favor- 
able recommendation the case goes to the Attorney-General 
for his approval or disapproval. 

A very burdensome and harassing part of the work of 
the Attorney-General, and one which requires much of his 
time and attention, has to do with the exercise of the pardon- 
ing power. Under the law all applications for executive 
clemency (other than for desertion or other offenses against 
the military or naval laws) must be filed with the Depart- 
ment of Justice. Upon receipt of such an application it is 
referred at once to the United States Attorney for the dis- 
trict where the trial took place, with directions to submit a 
report and recommendation, and also to secure, if possible, 
the views of the trial judge. Reports are also obtained 
from the warden and prison physician regarding the 
prisoner's conduct and physical condition. When none of 
those so consulted advises clemency, the application is not 
sent to the President, except by his special request or by 
order of the Attorney-General. It is the duty of the At- 
torney-General to examine and consider applications for 
clemency (whether the plea be for absolute pardon, commu- 
tation of sentence, remission of fines, or restoration of civil 
rights) and to transmit them to the President with his con- 
clusions and recommendations. Last year seven hundred 
and thirty-one such applications were filed with the Depart- 
ment. 

Another important duty of the Department is to conduct 
investigations of alleged violations of the laws of the United 
States, and for the purpose of obtaining evidence to be used 
in cases pending or to be instituted, and for such other 
purposes as the business of the Department requires. The 
work has now been very thoroughly organized, and consists 
of special agents who make investigations generally, of ex- 
pert accountants who are employed principally in investi- 
gations of alleged violations of the National Banking laws, 
and examiners who conduct inquiries into the offices and 
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affairs of United States Attorneys, Marshals, Commission- 
ers, and Clerks of Courts. The principal work of the Bu- 
reau of Investigation is in connection with the enforcement 
of the Anti-Trust laws, the National Banking laws, the 
Neutrality laws, and the White Slave Traffic Act. 

No duty which the Attorney-General has to perform is 
more exacting than that in connection with appointments 
to office. Not only must he select the persons to fill the 
positions under his immediate Department — positions re- 
quiring especial qualifications and yet paying very small 
salaries — but he must also examine into the qualifications 
and hear the representations on behalf of applicants for 
the much-sought-after positions of United States Attorney 
and United States Marshal in each of the eighty-six judicial 
districts, and recommend to the President persons to fill 
such positions. Again, he must recommend to the Presi- 
dent proper persons to be nominated to fill vacancies in 
the Federal judiciary. This duty involves the most thor- 
ough investigation and the exercise of the utmost circum- 
spection and discretion. The Attorney-General has no more 
important duty than this, and it is exacting and difficult in 
proportion. There are one hundred and eighty-four Fed- 
eral judgeships in all, and vacancies are constantly occur- 
ring by either death or retirement. 

Whilst under the Constitution the Federal judiciary is 
a co-ordinate branch of the Government, yet the actual ad- 
ministration of the judicial system in no inconsiderable 
extent rests upon the Attorney-General. Of course, the At- 
torney-General has no control whatever over the judiciary, 
but, as the latter make no report to Congress, it becomes 
the duty of the Attorney-General to make recommendations 
from time to time for the improvement of the judicial sys- 
tem. Thus experience has shown that the administration 
of justice has been embarrassed at times in some localities 
because a judge, although eligible for retirement on full 
pay, has remained on the bench beyond the time when he 
was capable of properly discharging his duties. As the 
Constitution provides that judges may hold their offices 
during good behavior, it is impossible to compel the judge 
to retire in such a case. To correct this situation the At- 
torney-General in his last Annual Eeport to Congress sug- 
gested the enactment of a law providing in substance that 
when any judge below the Supreme Court fails to avail 
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himself of the privilege of retiring, the President shall, with 
the advice and consent of the Senate, appoint another judge 
who shall preside over the affairs of the court and have 
precedence over the older one. 

For carrying on the work of the Department of Justice 
and the United States courts there is expended annually, 
under the direction of the Attorney-General, the funds of 
from eighty-five to one hundred different appropriations, 
amounting in the aggregate to approximately $10,000,000, 
of which substantially one-half is for the support of the 
Department of Justice and the other half for the support 
of the Federal courts. These appropriations provide for 
the salaries of the justices of the Supreme Court and of 
the judges of other Federal courts throughout the country, 
and of the officials and employees of the several branches 
of the Department of Justice; and also for the fixed and 
contingent expenses both of the Department and of the 
courts. 

Besides disbursing the appropriations for the support of 
the Department of Justice and of the Federal courts, it is 
also the duty of the Attorney-General annually to compile 
estimates for these appropriations ; and an Act of Congress 
approved July 31, 1894, charges the Attorney-General with 
the duty of supervising the examination and auditing of the 
accounts of District Attorneys, Marshals, Commissioners, 
and Clerks, and other officers of courts. 

The first article on the work of the Department of Justice 
under the direction of Attorney-General McReynolds, bear- 
ing upon the adjustment of the affairs of the New York, New 
Haven & Hartford Railway Company, will appear in the 
July Review. 



EQUALITY BEFORE THE LAW 

Permit me to say to the man of labor it has never been a 
matter of very much concern to the man of great wealth 
under what form of government he lives. The man of wealth 
can get along; he always has got along pretty well under 
any form of government. In the hour of lawlessness, when 
disorder and crime prevail, he finds a way to protect him- 
self. But there is only one sure and certain protection and 
safeguard for the poor, and that is a government of just and 
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equal laws, faithfully enforced, universally obeyed. That is 
the goal for which he should always strive — that mecms 
peace and prosperity; it means educated children and com- 
fortable homes. He finds his protection in a free, open Re- 
public in whose supreme power and honor all may share and 
whose orderly justice all may enjoy. Such a government 
can only come from a law-abiding, home-loving people. In 
the hour when the supreme question overtopping all others 
is enforcement of the law, obedience and respect for the ex- 
pressed mandates of the people, in Qod's name let not those 
who are most interested in that great issue either ash or give 
quarter. — Senator William E. Borah. 

A full year ago, writing' in Harper's WeeMy, we ap- 
pealed to President Wilson as earnestly as lay within our 
power to reject the iniquitous proviso to the Sundry Civil 
Appropriation Bill which forbade the use of money therein 
appropriated for prosecuting violations of law by labor 
unions and farmers' associations. Six months later, in this 
Review, we pronounced his refusal to do so " the one big 
blot ' ' on his administration, and added : 

In brief, the proviso was regarded by its sponsors as a mere precursor 
of a definite amendment of the " substantive statutes " to exempt one class 
from the punishment visited upon all other classes for criminal offenses 
against the law. Already signs appear that, encouraged by President 
Wilson's attitude, Mr. Gompers intends to urge this explicit proposal upon 
Congress at the coming regular session, in conformity with the prediction 
of Senator Hughes. The inevitableness of this consequence of the Presi- 
dent's action was apparent from the beginning. It becomes evident, there- 
fore, that unless the President can and will control and chain the forces 
opposed to the fundamental principle of "equal rights for all" which he 
himself has unloosed, the country will very soon face a determined struggle 
for class domination whose outcome every patriotic citizen must contem- 
plate with the gravest foreboding. 

That the original appeal and subsequent warning were 
made in good faith and were fully warranted, the President 
can hardly fail now to realize. Nor can he well close his 
mind to the certainty that, in acting against his declared 
convictions upon the most specious grounds of expediency, 
he committed a political blunder of the first magnitude. It 
would have been easy then, when enthusiasm was at its 
height and the new broom was sweeping clean, to place the 
Democratic party squarely and finally against any proposal 
of legislation in favor of a class. Unfortunately for the 
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country, the party, and himself, the President admitted the 
camel's head, and now, at the most unfortuitous time im- 
aginable, upon the eve of Congressional elections, when Sen- 
ators and Representatives are most amenable to threats 
and cajolery, he is confronted by the necessity of closing 
the door. The frightened compromising constructors of the 
anti-trust measure now pending attempted to avert the 
struggle by providing that " nothing contained in the anti- 
trust laws shall be construed to forbid the existence and 
operation " of labor unions and the like " or to forbid in- 
dividual members from carrying out the legitimate objects 
of such associations," but their halting endeavor has failed 
utterly. Mr. Gompers has served notice upon the Congress 
that wholly unnecessary recognition of the " existence " 
of unions will not suffice; that nothing less than complete 
exemption from prosecution under the law will be accepted ; 
and that " if the party in power is not in favor of outlaw- 
ing organized labor, it must give substance to that convic- 
tion. ' ' Accordingly, on April 30th, the ' ' union-card group ' J 
of Congressmen waited upon the President and presented 
their demands. The World recounts the incident: 

Washington, April 30th. — Open warfare between the Administration, 
led by President Wilspn, and the American Federation of Labor, led by 
Samuel Gompers and organized labor's representatives in Congress, is 
imminent. 

The threat of open warfare was made to-day during conference between 
the President and a delegation of organized labor's spokesmen in Congress. 
These leaders were Representatives Lewis of Maryland, Keating of Colo- 
rado, Casey of Pennsylvania, and Sherwood of Ohio. 

Representative Lewis and his delegation went to the White House and 
demanded of the President that the pending anti-trust bills be amended 
to exempt organized labor from the application of injunctions, as now 
provided by the Sherman law. They told the President that the provision 
in the pending measures, which recognizes the existence of labor or- 
ganizations and farmers 7 alliances, does not go far enough. 

They demanded, also, that labor be taken out entirely from the classes 
of interstate business which come under the application of the Sherman 
law. 

These Kepresentatives knew their subservient Congress, 
but they felt no certainty regarding the President, who said 
plainly when he signed the Sundry Civil Bill : 

If I could have separated from the rest of the bill the item which 
authorized the expenditure by the Department of Justice of a special sum 
of $300,000 for the prosecution of violations of the anti-trust law I would 
have vetoed that item because it places upon the expenditures a limitation 
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which is in my opinion unjustifiable in character and principle. But I 
could not separate it. 

What could this mean? That the President would actu- 
ally veto a measure so ardently desired by so great a 
number merely because it was " unjustifiable in character 
and principle "? They would put him to the test; they 
would find out; they did. The World's apparently author- 
ized despatch continues : 

When the delegation made known its intentions the President called 
Attorney-General McReynolds into the conference. 

After the arrival of Mr. McReynolds the meeting lasted one hour. At its 
conclusion none of the Representatives would indicate what the President 
had told them. 

It was ascertained subsequently that the President informed the Repre- 
sentatives he would agree to nothing more than is already provided in the 
bills. He flatly rejected the demands of the labor representatives and in- 
formed them that the provision in the pending legislation complies with the 
Democratic party's platform pledges. 

The President is ready to take the fight to the floor of the House and 
Senate and to the country. He is of the opinion that organized labor wants 
the Administration to sanction legislation which would not stand the test 
of constitutionality in the Federal courts. 

Whatever regret one may have felt at the President's in- 
itial temporizing is wholly obliterated by his present de- 
termination to fight out this issue to a finish, without regard 
to the effect upon the political fortunes of his party or him- 
self. It is, to our mind, the most courageous act of his 
career, and, as such, it makes double demand upon the loy- 
alty and fervor of all good citizens. 

Now let us analyze ! 

Eeplying to an editorial which appeared in the January 
number of this Review, Mr. Gompers presents his case in 
the Federationist. " The proviso," he says, " which Col- 
onel Harvey attacks is, as all but him know, as follows : 

Provided, however, that no part of this money shall be expended in 
the prosecution of any organization or individual for entering into any 
combination or agreement having in view the increasing of wages, the 
shortening of hours, or bettering the conditions of labor, or for any act 
done in furtherance thereof not in itself unlawful. 

How we could attack a proviso without being aware of 
its existence or contents is difficult to comprehend; we can 
only assume that an irresistible desire to sneer eradicated 
from Mr. Grompers's mental vision his own inept paradox. 

vol. cxcix. — no. 703 52 
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In any case, he submits the following as his own interpreta- 
tion of the proviso: 

Words cannot more clearly or forcefully state that the purpose of the 
proviso is to remove the organized workers from prosecution simply and 
purely because they are organized workers and to secure them equality 
before the law, and to provide that they shall be punished only for acts 
in themselves unlawful. 

It is not clear to any one who is willing to accept the plain, unmis- 
takable meaning of words in common usage that the purpose of the pro- 
viso is not special favors and class legislation, but equal rights and equal 
opportunities for all? 

Does any one who is not an advocate of special interests and a pleader 
for special favors hold that there should be " prosecution of any class " ? 
Organized workers and all others who desire liberty and equal oppor- 
tunities for all denounce class prosecution and demand prosecution of 
unlawful deeds only. 

Surely no plainer admission of discrimination could be 
desired than Mr. Gompers's own that " the purpose of the 
proviso is to remove the organized workers [and no others] 
from prosecution." To the question, "Is it not clear that 
the purpose is not class legislation!" we have no occasion 
to make response. Senator William Hughes, the leading 
union-labor representative in Congress and the chief advo- 
cate of the measure, did that when he declared frankly, " It 
is true that it is class legislation in my judgment," and 
rested his support of the Bill upon the claim that unions are 
fairly entitled to the very special favors which Mr. Gompers 
so disingenuously decries. To the further query, " Does 
any one who is not an advocate of special interests and a 
pleader for special favors hold that there should be * prose- 
cution of any class '?" we reply no. True, Mr. Grompers 
favors prosecution of any and all classes except his own, 
but Mr. Gompers is openly and avowedly just such an 
" advocate " and " pleader " as he himself has unwittingly 
depicted. Nobody else has evinced a desire to prosecute a 
class ; it is the exemption of a class from prosecution that is 
objectionable. To the concluding declaration that organized 
workers " demand prosecution of unlawful deeds only " we 
beg to inquire, Since when has it been possible to prosecute 
lawful deeds? 

Why the need of this proviso at all if its sole effect is to 
assure immunity from punishment of persons who have 
broken no law? The Bill of Eights, the Constitution, every 
living statute, every court, does that. No ; this proviso con- 
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tains much more than mere superfluity. To say^ that it 
exempts only " any act not in itself unlawful " is sheer 
subterfuge. Mr. Taft put his finger on the trickery of the 
device when he said in his veto message, " Under the law of 
criminal conspiracy acts lawful in themselves may become 
the weapons whereby an unlawful purpose is carried out 
and accomplished." This is notably true of the Anti-Trust 
Act, under which a man may do many things in an indi- 
vidual capacity to restrain the trade of his competitors, but 
when he does them in combination with others those lawful 
acts become unlawful acts. In the words of Senator Suther- 
land : 

A body of working-men no doubt have a right to enter into an agree- 
ment or to enter into a combination or to organize for the purpose of 
increasing their wages or bettering their condition, and, in so far as the 
agreement is for that purpose, it is not subject to the provisions of the 
Anti- Trust law; but that same body of men may restrain trade by doing 
something else. If their combination indirectly has the effect of oper- 
ating in restraint of trade, still it is not subject to the provisions of the 
Anti-Trust law, but if several of these organizations, legitimately gotten 
together for these legitimate purposes, should afterwards combine for 
the purpose of restraining trade among the States, they would be subject 
to prosecution under this law, precisely as would anybody else. The 
thing which the Sherman Anti- Trust law is aimed at is not capital; it 
is not labor; it is not farmers' organizations. The thing which the Sher- 
man Anti-Trust law is aimed at is the restraint of trade. The restraint 
of trade among the several States of the Union is regarded as an evil 
which ought to be punished by law, and it is no less an evil if brought 
about by a number of organizations of working-men than if done by a 
number of organizations of capitalists. 

We are not punishing under the Anti-Trust law capitalists because they 
are capitalists, or because they are engaged in business to make money 
out of business, or to increase their profit in their business; but we are 
punishing them because they restrain trade. So, in the same way, we 
do not undertake to punish organizations of laborers because they are 
organizations of laborers, or because they are undertaking to increase 
their wages or to better their conditions, but only when and only because 
they engage in such combinations and conspiracies, if they ever do, as 
to result in restraint of trade. Then it is just as much a violation of 
the Sherman Anti-Trust Act as if it were done by anybody else. 

This is the situation as it is to-day. The great law exists, 
and all are equal before it. Enact the proviso and immedi- 
ately the " secondary boycott " will be legalized; that is, 
members of a labor-union will not only be privileged, as now, 
(1) to strike, (2) to agree to strike, (3) to act under a leader 
in a strike, and (4)' to apply the direct boycott, but they 
will have the absolute and exclusive right to obstruct the 
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natural and ordinary interstate trade and commerce of the 
United States, contrary to the intent of the Constitution 
and to the purpose of the Sherman law. 

They will be empowered, moreover, to commit criminal 
acts without restriction and with full impunity. The At- 
torney-General is forbidden to prosecute any combination 
having in vieiv the increasing of wages, shortening of hours, 
or bettering the conditions of labor, " so that," in the words 
of Mr. Taft, " any organization formed with the beneficent 
purpose described in the proviso might later engage in a 
conspiracy to destroy by force, violence, or unfair means 
any employer or employees who failed to conform with its 
requirements, and yet because of its originally avowed law- 
ful purpose it would be exempt from prosecution by this act, 
no matter how wicked, how cruel, how deliberate the acts of 
which it was guilty." 

A more shocking proposition from the standpoint of 
equality before the law cannot be imagined; and yet Mr. 
Gompers calmly remarks : 

We submit to any fair-minded person of ordinary intelligence as to 
whether there is anything: in that provision that could be sanely con- 
strued as substantiating Colonel Harvey's interpretation. 

And so do we. Indeed, we do not hesitate to submit the 
question to persons blessed not only with fair minds, but 
even with intelligence that is not ' ' ordinary. ' ' 

Mr. Gompers continues seductively and flamboyantly: 

Organizations of laborers exist because of human needs; they seek 
human welfare and betterment; they control only human labor power, one 
and inseparable from their very life. 

To which we say, speaking more exactly: Organizations 
of laborers are made to obtain their own, not commonly 
human, needs ; they seek their own welfare and betterment, 
quite naturally and properly; they control only their own 
human labor power ; but under the misguidance of Mr. Gom- 
pers they seek to control tKe human labor power of ten times 
their number who. though not organized, are still supposed 
to possess the " inalienable rights " of " life, liberty, and 
the pursuit of happiness. " 

"Material things," says Mr. Gompers, loftily, " are for 
the service of human beings ; they are external and appro- 
priable/ ? 

Immaterial things such as higher wages, we have to infer, 
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are internal, even perhaps spiritual, but none the less — shall 
we say? — when occasion offers, " appropriable. " 

" Cannot Colonel Harvey see," asks Mr. Gompers, " that 
there are real differences between organizations for profits 
and unions of working-men?" 

And we answer no. Nor can anybody. Labor is the 
capital of working-men, and it is brought under unified con- 
trol to enhance its revenue, its i ' profits ? ? — for no other pur- 
pose under the sun. What nonsense to pretend otherwise 
or to arrogate an altruism which upon its face is false ! 

But it is idle to reason with Mr. Gompers; his mind is 
closed; his dangerous fallacies are firmly fixed. Bereft of 
argument, he resorts to the traditional method of the coun- 
try shyster, and makes a personal attack, comprising four 
explicit falsehoods, which may be ignored with becoming 
placidity of spirit. 

Far more important is the attitude of President Wilson, 
who " is of the opinion that organized labor wants the Ad- 
ministration to sanction legislation which would not stand 
the test of constitutionality in the Federal courts." Presi- 
dent Taft expressed the same view when, after denouncing 
the proviso in the Sundry Civil Bill as " class legislation of 
the most vicious sort," he declared that " if it were enacted 
as substantive law [as is now proposed] no one, I take it, 
would doubt its unconstitutionality." This also was the 
judgment of the eminent lawyers — Senators Edmunds, 
Evarts, and George — who framed the Act. " But what of 
it?" ask the advocates of the measure. " If the Supreme 
Court finds the Bill unconstitutional, it will throw it out; so 
no harm can result from passing it. But let the courts 
decide." Even more vicious than the Act itself is this 
specious plea, put forth at a time when Mr. Eoosevelt and 
his cohorts, in their strident pursuit of " social justice " 
within or without the law, are moving heaven and earth to 
discredit the courts as agencies thwarting " the will of the 
people." 

Senator Borah made a telling declaration upon this point 
on May 9th, when, speaking on the Migratory Bird Bill, he 
said: 

Undoubtedly the Senator from New Hampshire [Mr. Gallinger] was 
correct in his idea that as the law is upon the statute-books there should 
be sufficient appropriation to test it, not only because it is there, but 
because the policy of it is well grounded. But I want to record, never- 
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theless, in passing, that in my opinion it is only one of many laws of 
this kind which are being passed without the real conviction and judgment 
of the Senate as to their constitutionality behind them. The evil of that 
is that they pass on to the courts, and the courts are bound by a differ- 
ent rule and obligated by a different view of the situation, very often 
holding those provisions of the statute which we pass as constitutional 
unconstitutional, and therefore the courts are constantly challenged 
throughout the country as being obstructive in their nature and in their 
disposition with reference to legislation. 

The fact is that if Congress would apply the same rule that the Supreme 
Court of the United States feels bound to apply, a great number of these 
measures would never reach the Supreme Court of the United States, 
and the great and onerous burden would not be placed upon it of declaring 
many things unconstitutional which we believe as our final judgment are 
unconstitutional. 

Undoubtedly, as Senator Borah declares, the Congress 
should apply the same rule that the Supreme Court must 
apply, but unhappily, as he is bound to admit, it has often 
evaded responsibility by refusing to do so. All Presidents, 
however, have acknowledged a distinct obligation to regard 
doubt of the constitutionality of an Act as a paramount 
consideration, and President Wilson, in taking his present 
stand upon the legal advice of his Attorney-General, has 
back of him both the Constitution and the precedents. 

So, too, with respect to his party's pledge. Much has 
been made by Mr. Gompers and his followers of the follow- 
ing plank in the Baltimore platform: 

The expanding organization of industry makes it essential that there 
should be no abridgment of the right of wage-earners and producers to 
organize for the protection of wages and the improvement of labor con- 
ditions, to the end that such labor organizations and their members should 
not be regarded as illegal combinations in restraint of trade. 

Mr. Grompers brazenly pronounces this declaration " a 
pledge to enact legislation granting to labor the right of 
free organization and of all activity in furtherance of organ- 
ization and of all activity in furtherance of organization not 
in itself unlawful/' The falseness of the pretense is ap- 
parent. There is no suggestion of a promise to enact legis- 
lation of any kind: it is merely adjudged " essential " that 
there should be no " abridgment " of rights already pos- 
sessed, including, of course, that of organizing without being- 
regarded as an " illegal combination in restraint of trade "; 
and there is not so much as a hint of justification of activity 
" not in itself unlawful." The President is more than justi- 
fied in claiming that the proposed clause providing that 
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" nothing contained in the Anti-Trust laws shall be construed 
to forbid the existence and operation ' ' of labor-unions ' ' or 
to forbid individual members from carrying out the legiti- 
mate objects of such associations " is satisfaction in full 
of the party declaration. The fact is, as noted above, that 
there was no promise whatever of new legislation, and the 
sop of " recognition " might well be abandoned, since it 
implies no additional rights and can serve no other purpose 
than to confuse the courts with unnecessary verbiage. 

Even though the platform had contained the very words 
wrongfully attributed to it by Mr. Gompers, they would have 
no binding force upon either the President or his party, for 
the simple reason that they contravene the principle of 
equality before the law which is fundamental to the Demo- 
cratic party, and can no more rightfully be set aside by a 
mere declaration than an Article of the Constitution can 
be annulled by a statute. It is upon this very ground — i. e., 
of basic objection to subsidies, that the President justifies 
with full warrant in morals his attitude with respect to 
canal tolls. The plank regarding a second term is in an- 
other category. 

Mr. Gompers reiterates the familiar assertion that cc there 
never was any intention on the part of Congress to include 
labor-unions in the Sherman Anti-trust Act." The fact is 
that the identical amendment now advocated by Mr. Gom- 
pers was proposed, was discussed, and was rejected. It 
was drawn by Senator George, was introduced by Senator 
Sherman, and, in common with many other amendments, 
was agreed to perfunctorily without debate by the Senate 
sitting as Committee of the Whole on March 26, 1890. The 
Bill was reported back to the Senate on the following day, 
and, evidences appearing that many of the amendments ac- 
cepted by the Committee of the Whole were objectionable, 
Senator Edmunds made this parliamentary announcement: 

Every part of this whole thing-, text and amendments — it does not make 
the least difference which — is open to motions to strike out and insert and 
every other available motion. Therefore no Senator can be gotten into 
a trap, as it might be called, or be misled in respect of losing any right 
to propose to change the bill, to leave something out, or put something 
in anywhere in it from top to bottom. 

The proposal to exempt labor-unions and farmers' asso- 
ciations was discussed at length by Senators Hoar, George, 
and Edmunds. The Bill was then referred to the Com- 
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mittee on Judiciary, with instructions to report within twenty 
days. What happened in that Committee is best told in 
Senator Edmunds 's own words, to wit : 

All the proposed amendments were sent to the Judiciary Committee, 
which committee unanimously decided that such an exemption would not 
only be unconstitutional, but would be against the fundamental principles 
of public policy. 

The members of the Committee who voted unanimously to 
reject the proposed amendment on the grounds stated were 
Senators Edmunds (Chairman), Ingalls, Hoar, Wilson of 
Iowa, Evarts, Pugh, Coke, Best, and George. Outside of 
the Supreme Court itself, President Wilson could hardly 
find higher recognized authority for the position which he 
has taken respecting the unconstitutionality of the Gompers 
Bill; but if he would fortify himself further he can do so by 
turning to the Congressional Record for 1901. On June 2, 
1900, the House of Eepresentatives adopted the following 
Amendment to section 7 of the Sherman Act : 

That nothing in this act shall be so construed as to apply to labor- 
unions or other labor organizations organized for the purpose of regu- 
lating wages, hours of labor, or other conditions under which labor is to 
be performed. 

The Bill was referred to the Committee on Judiciary of 
the Senate, and on February 21, 1901, Senator Spooner 
made the following statement in debate : 

This Bill passed the House. After it was reported by the Senator 
from Massachusetts to the committee, with every clause of it stricken out 
which came from the House, except the proposed amendment as to labor 
organizations, we had three meetings of that committee devoted to no 
other subject, at which we talked over, as lawyers do and as lawyers 
should, the constitutional phases of this legislation frankly and fairly; 
and I have not heard any man, with perhaps one exception, in that com- 
mittee express his approval of this Bill — only one. 

Simultaneously Senator Hoar recounted this experience: 

There is a further provision that no labor organization or association 
shall be liable under the Act to which this is an addition. I gave, as 
chairman of the committee, several full hearings to the representatives 
of the labor organizations of the country who were interested in pro- 
moting this legislation, and also to the representatives of that great or- 
ganization, the Brotherhood of Locomotive Engineers, and they agreed 
with me, all of them, that these objections were well taken and that the 
legislation ought not to pass. 

The interesting question immediately arises: Were those 
representatives of the intelligent Brotherhood of Locomotive 
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Engineers and other labor organizations right then, or is 
Mr. Gompers right now? To our mind there is no question. 
What labor wants and all it wants, what it needs and all it 
needs, what it can profit from and all it can profit from, is 
equality, not special privilege ; justice, not undue advantage. 
History proves clearly enough that capital not only can 
always care for itself, but that it thrives best upon uneven 
opportunities afforded by uneven statutes. One has but to 
look to England to see who are the real gainers from cen- 
turies of class control and class legislation. And one need 
only contrast the condition of our own steadily progressing, 
improving American working-men with that of stolid, sod- 
den foreign laborers to realize the advantages derived from 
free and equal government. 

It is but natural that Mr. Gompers should regard the war- 
fare of classes as a normal condition and the domination of 
one over others, by whatever means acquired, as essen- 
tial to its well-being. In that respect he differs from 
no other English-born, high or low, in whose very bones 
is bred the spirit of class rivalry and class seeking of 
class advantage. But in America still lives and rules 
the mighty force of intelligent and just-minded Public 
Opinion, whose disapproval no unduly grasping aggre- 
gation of segregated interests, whether of capital, labor, 
religion, or sect, can withstand for long. No one group 
could ever hope to check the overreaching of greed and com- 
pel the revision of perspectives which has been wrought 
during the past few years by the whole people. Let Labor 
grasp unequal power and arrogate to itself exceptional 
privileges as Capital did under the dying generation, and 
Labor will surely pay a yet heavier penalty, because Labor 
Jacks the accumulated resource of Capital. 

" Mr. President," asked Senator McCumber of the great 
agricultural State of North Dakota, " what benefit will the 
farmers receive from this exemption? I have not heard of 
any of them who ever asked for it. We now produce beyond 
our home consumption in all lines of agricultural products. 
I do not know of any method by which we can greatly en- 
hance the value of our property or what we have to sell by 
any character of an organization, so long as you place us in 
open competition with the whole world. We may derive 
some benefit from an organization which educates and ad- 
vises in reference to the law of supply and demand. We 
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can accomplish very much in that respect, and I am one who 
is heartily in favor of agricultural organization for that 
particular purpose, and to do any other lawful act to en- 
hance the value of their products, but I anticipate that no 
agricultural organization would ever ask the right to be 
exempted or be protected if they attempted to do a thing for 
which they could be prosecuted. I admit the right of the 
farmers to organize as much as possible to determine what 
kind of crops it would be best for them to raise in a single 
year, but I deny the right of any one of that organization to 
insist upon either a boycott or a night-rider's raid against 
the farmer who does not see fit to follow its particular 
advice along that line, and I do not believe the American 
farmer is asking for any privilege that is not extended to 
every other American citizen." 

" We reaffirm the principles of Democratic government 
formulated by Thomas Jefferson," declared the Baltimore 
Convention; and the one great, vital principle enunciated 
by the founder of Democracy was " Equal and exact jus- 
tice to all men." Upon that solid rock President Wilson 
has taken his stand, and he will surely triumph if the coun- 
try can be aroused to the pressing need of rallying to his 
support. But let there be no underestimate of the power 
of the forces arrayed behind Mr. Gompers! The danger 
that even a veto might not avail is indicated by the fact 
that the vote in the House of Representatives to override 
President Taft was 264 ayes to 48 nays. 

It is high time that Public Opinion should make itself 
manifest with increasing vigor, as between the class rule 
of England and the equal government of America, as be- 
tween the false guidance of Samuel Gompers and the true 
leadership of Woodrow Wilson. 

Our appeal is to the Press and to the people. 



THE WHOLE TRUTH ABOUT MR. LEAVELL 

Speaking of " The Diplomats of Democracy " in the 
February Review, we referred to the new Minister to Guate- 
mala as " the Rev. William H. Lovell, of Austin, Texas, a 
Baptist minister aged sixty- three. " The Houston Post 
promptly and somewhat curtly declared that the diplomat's 
real name was Leavell instead of Lovell, that he was a 



THE WHOLE TEUTH ABOUT ME. LEAVELL 827 

resident of Mississippi and a Presbyterian, not a Baptist, 
and " never resided in Austin in his life." Whereupon, ac- 
cepting the assurance of our well-known contemporary with- 
out question, we proffered suitable apology for the inad- 
vertent, though hardly momentous, inaccuracy and proceeded 
on our way. 

But the end was not yet. A semi-official communication 
arrived presently from His Excellency himself. It was 
dated " Legation of the United States of America, Guate- 
mala," bore a fine picture of the American eagle surmounted 
by " E Pluribus Unum," and read as follows: 

Dear Sir, — I do not mean to complain that it is only by a hair's-breadth 
I narrowly escape, if I do escape, being included in your " galaxy of in- 
competents " — the newly appointed " Diplomats of Democracy " in Latin 
America — for one man's opinion of the ability and equipment of another 
is neither necessarily nor invariably true; and if the two men are not per- 
sonally known to each other that opinion is not likely to be true at all. 
But I do wish to say to you that if in your references to the other diplo- 
matic appointments in this section of the world you are as inaccurate as 
you are in the reference made to this Mission, you would do well to aug- 
ment and strengthen your " endeavor " u to speak the exact truth and draw 
exact conclusions," and render it more effective. 

As one who read after you with delight so many years while you were 
editing Harper's Weekly, and who subscribed to The North American 
Review wholly because of the announcement that your editorials would 
appear regularly in that journal, I wish, most regretfully, to say that I 
agree with the friend whose appeal you deny. I desire also to make record 
of my distress that you should persistently indulge in just the sort of un- 
friendly criticism of President Wilson which too often disfigures the edi- 
torial section of the Review. You are making the impression on not a 
few of your readers that you are rather more than anxious to find fault 
with the present Administration. 

I am very truly yours, 

Wm. Hayne Leavell. 

While appreciating His Excellency's kind words, regret- 
ting his inability to perceive the difference between -helpful 
and " unfriendly " criticism, and making further record to 
the effect that his distress was not comparable to our own, 
we were still wondering why the specific inaccuracies were 
not noted, when along came the following letter from Bepre- 
sentative John Jacob Eogers, of Massachusetts, member of 
the Committee on Foreign Affairs : 

Dear Sir, — On page 508 of The North American Review for April 
I observe that you quote a criticism directed by the Houston Post against 
your February editorial on the diplomatic service. This criticism, after 
referring to two typographical errors in your article, states: "Rev. 
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William Haynes Leavell . . . never resided in Austin in his life." Com- 
menting on this you say, " We have no doubt that the Houston Post . . . 
speaks with knowledge." The fact is, however, that you were originally 
entirely right in your statement and the Houston Post is entirely wrong in 
its attempted correction. On page 86 of the Official Register of the Depart- 
ment of State, issued November 10, 1913, appears an authorized sketch of 
Mr. Leavell, in the course of which it is stated that he " served as a Director 
and President, Board of Presbyterian Theological Seminary, Austin, 
Texas, and of Austin College." Indeed, if the chronological arrangement 
of this sketch is correct, his service in Austin immediately preceded his 
appointment as Minister to Guatemala. You were, of course, indicating 
that Mr. Leavell owed his appointment either to Colonel House or to the 
Postmaster-General, both residents of Austin. The would-be contradiction 
of the Houston Post deals, with this exception, with trifling typographical 
mistakes; and in this particular criticism, which perhaps might be said to 
go more or less to the essence, that newspaper is entirely mistaken. If 
your striking arraignment of the diplomatic service can be arraigned only 
typographically, the substance of it only stands the firmer. 

Very truly yours, 

John Jacob Rogers. 

Simultaneously we received a communication from Mr. 
J. R. Bingham, proprietor of Bingham's One-Price Cash 
Store of Carrollton, Mississippi, sarcastically lamenting our 
unhappy incapacity to state " exact facts " and saying 
emphatically that Houston, not Austin, was once His Ex- 
cellency's home; that if he knew Assistant-President House 
at all it was " chiefly by his reputation," which, by the way, 
is very good indeed ; and that ' ' the United States never had 
at any court a representative who in character, in ability, 
and in accomplishments was superior to Minister Leavell." 
Further inquiry of Mr. Bingham elicited the following re- 
sponse by telegraph : 

Baptist minister, Jackson, Mississippi, and New York City. While 
Baptist pastor in Manchester became Congregationalist. Congregationalist 
in Boston. Ten years Presbyterian in Meridian. Ten years Presbyterian 
in Texas. Eight years retired in Carrollton. 

The record is now, we think, complete, and we have 
pleasure in submitting it for public approval. The fact, of 
course, is that we passed no reflection upon either the ability 
or the character of Mr. Leavell; we merely questioned his 
comparative fitness to succeed a diplomat who had been in 
the service fourteen years. Assuredly he has no place in our 
" galaxy of incompetents." In one respect, at any rate, his 
experience is unsurpassed. He certainly has been more 
kinds of a Minister than anybody we ever heard of. 

So, while gently admonishing Colonel E. M. Johnston and 
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Mr. George Bailey, proprietor and editor, respectively, of 
the Houston Post, that it is unbecoming of a public journal 
to impose half-truths upon a trusting contemporary, we 
return His Excellency's compliments and cordially join 
with him in the hope that presently all acts of the present 
Administration will merit commendation. 



COMMENT 

We perceive no basis in Ambassador (W. H.) Page's re- 
marks to the Eoyal Literary Fund for the Tribune's con- 
clusion that " whatever Ambassador Page represents on 
any given public occasion, whether country or section or 
craft or business, that country or section or craft or business 
may confidently expect him to raise a laugh at its expense. ' ' 
What he said was this : 

From the viewpoint of mere barn-yard gumption it is absurd for any- 
body to start to spend his life writing. Gambling is more likely to yield 
a steady income. It is an absurd career and a foolish, foolhardy business. 
No man has a right to take it up who can avoid doing so. 

The Tribune finds it " interesting to trace herein the 
identical vein of humor which led the Ambassador into his 
recent indiscretion concerning the Panama Canal, which 
prompted him to tell his fellow magazine editors and pub- 
lishers, on the occasion of their dinner in his honor before he 
embarked for England, that he hoped on his return there 
would be fewer of them, and which tinges the utterances in 
his book. The Southerner, so distasteful to Senator Bacon, 
of Georgia, " and adds that " it is perhaps as good a tribute 
as any to the sense of humor possessed by the majority of 
his countrymen that Dr. Page's propensities in this direc- 
tion do not more seriously interfere with his usefulness as 
Ambassador." 

Our own view is that it is the Tribune that betrays inex- 
pertness in forming discriminative judgment of native wit 
or " exquisite irony," as the Sun also mistakenly calls it. 
Both external and internal evidences clearly impel the in- 
ference that the Ambassador was speaking with the utmost 
seriousness. We believe he was ; anyhow, we guess he was. 
Of the correctness of his opinion we feel less certain. 
Gambling is commonly reckoned a somewhat hazardous pur- 
suit, but writing, too, is notoriously unproductive, especially 
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writing in a barn-yard. Upon the whole — well, perhaps 
after all — a joke — not a joke — not a joke — a joke? Let the 
Secretary of State decide. 



Speaking of " The Diplomats of Democracy," our new 
Minister to Norway, the Hon. Albert Schmedeman, although 
a prosperous dealer in gents' furnishing goods and " a 
power in Democratic politics in Madison, Wis.," lacked pro- 
ficiency in the language of the country to which he was as- 
signed and prudently engaged Mr. Hallward T. Askeland, of 
Minneapolis, to act as private secretary. In due time Mr. 
Askeland started for Christiania, accompanied by his wife 
and daughter Ruth, but, alas ! when he got there the cup- 
board was occupied. The Secretary of State had seen to 
that, so there was nothing for His Excellency to do but in- 
form Mr. Askeland that there was " nothing for him to 
do." He admitted, however, that " the situation was pain- 
ful " and offered to obtain tickets to the King's ball for the 
entire family. But even these did not arrive, and now, ac- 
cording to the Minneapolis Tribune, the Norwegian-Amer- 
icans of the Northwest are threatening to bolt the Demo- 
cratic ticket. It is an unfortuitous circumstance just at 
this time, and we trust that Secretary Bryan will mediate 
promptly for the sake of peace and the party. Why could 
not His Excellency give Mr. Askeland a place in the store? 

Colonel George Harvey has picked Senator Borah as sure to be the 
Republican candidate for President of the United States. But the Senator 
from Idaho has quashed that programme. No man who declares that " once 
our flag goes up in Mexico it will never come down " is fit to sit in the 
White House. — Springfield Republican. 

Senator Borah, according to our understanding, expressed 
an opinion, not a hope signifying a policy. Incidentally, 
" the flag is still there." 



We now know whom to thank for saving the country from the relentless 
Huerta, through the intervention of the ABC mediators, just when those 
amateur statesmen, the President and the Secretary of State, had put it at 
the mercy of the Mexican tyrant by driving him out of Vera Cruz. The 
modest director-general of the Pan-American Union was the man who did 
it, and to whom the incompetent Wilson and the brainless Bryan should 
be at this moment on their knees, moistening his Pan-American shoes with 
their tears of gratitude. — Baltimore Sun. 
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It is, we believe, a fact that Mr. Barrett did suggest the 
form of mediation finally adopted more than a year ago. 
Inasmuch, moreover, as the accepted proposal came from 
Pan-American diplomats, there is ample reason to infer 
that it was appropriated quite naturally and properly. Why 
Mr. Barrett shonlcl be ridiculed for originating a plan which 
obviously brought intense relief to the President passes 
comprehension. It was not he who pronounced this Ad- 
ministration an aggregation of amateurs ; it was, according 
to common report, the distinguished President of Harvard 
University. 



The prophecy that Roosevelt will be the Presidential nominee of the 
Progressives and the Republicans in 1916 is still being repeated, and. ap- 
parently, is finding a few believers. If that should happen it would be 
painful to witness the efforts of a number of esteemed Republican spell- 
binders to revise the campaign speeches they made in 1912. — The Com- 
moner, 

We suspect that other aspects of the situation might be 
even more painful to some. 



" The Senator from Rhode Island seems to think our course at Vera 
Cruz was not right," said Senator Stone. " I will say to him that the whole 
country approved of that action, except, perhaps, the Senator himself. 
The Senator lamented the loss of the lives of Americans, but charged 
our men with taking the lives of two hundred innocent Mexicans. Think 
of that! Innocent Mexicans — snipers, who were making war on our sol- 
diers against all the rules of civilized warfare." — Press report. 

Let us see ! Did not the British file a similar complaint 
against our snipers at Lexington, Massachusetts? 



Colonel Harvey is, of course, the Great American Adviser, nevertheless 
his advice to the President to recognize Huerta as the Constitutional 
President of Mexico did seem a little belated when published in the April 
number of The North American Review and republished in the Con- 
gressional Record of April 21. — Harpers Weekly. 

In the December number, child. 



First- Son-in-law Francis B. Sayre read this reassuring 
message to the Kansas City Commercial Club : 

Please give the interesting young gentlemen associated with you to- 
night my most hearty greetings and congratulate them that they start at 
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the threshold of a period of better and greater business development than 
this country has ever seen, conducted along lines of freedom and efficiency. 

Woodrow Wilson. 

It is good news; better yet would be the assurance that 
they will cross the threshold before the Congressional elec- 
tions take place. 



As we write, the Colonel is upon the high seas homeward 
bound and reported to be boiling. Unless all signs and 
precedents go awry, we shall not lack a theme for animated 
discourse next month. That is well. Politics is becoming 
as dull as business. But wait until the Progressives, like the 
discovered rivers, begin to run up-hill ! 



We are relieved to learn from the Commoner that i ' Secre- 
tary Bryan is the originator of our policy of ' watchful 
waiting ' ' ' ; also that he is " not unmindful of the obliga- 
tions which accompany his position and which involve the 
power and dignity of the United States." 



We infer, from the report that Ambassador Penfleld has 
rented his gorgeous establishment for three years, that no 
string was attached to his appointment. 



If Colonel Harvey of The North American Review wishes us to keep track of where he is at 
he ought to bring out the Review in a weekly edition. — St. Louis Globe-Democrat. 
Why not, now, really? — Mr. Harvey, in The North American Review for May. 

If this laconic sentence from Mr. Harvey really forecasts the launching" 
of a new weekly, it will be good news to thousands of people in the 
United States who came to know his brilliant writings when he was editor 
of Harper's Weekly. There is no writer in America to-day who is his 
peer in analyzing and criticizing men and events, no writer who has a finer 
quality of wit and humor, as his editorials reveal. There is something 
French in the incisiveness of his mind, but something essentially American 
and Anglo-Saxon in his virility and fearlessness as a commentator on 
political affairs. Even with the field already pretty well filled, a weekly 
conducted by Colonel Harvey should be a success from the first. — St. Louis 
Pioneer Press. 

Should be, but wasn't. 



